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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


BISWANATH HALDER, 
Plainttff-Appellant, 
-agatinst- 
QUOTRON SYSTEMS, INC., 


Defendant-Appellee. 


STATEMENT OF FACTS 


The Appellant as early as 1969 began submitting resumes 
to the Appellee QUOTRON SYSTEMS, INC. (then SCANTLIN 
ELECTRONICS, INC.) in response to advertisements placed in 
various newspapers, publications, and circulars. 

The advertisements merely set forth the general needs 
of QUOTRON, as well as the salary range being offered, re- 
questing that resumes be submitted. 

Other than these various ads, no person to person contact 
was had between the parties and communications were made only 
through the mails. 

From time to time over a period of three years, the 


Appellant responded to advertisements of QUOTRON which sought 


individuals with specialized Qualifications. On each occasion 


the Appellant was rejected as his qualifications did not meet 
the specialized needs of QUOTRON. 

At no time did QUOTRON specifically seek the services 
of MR. HALDER, nor make any promises of employment, but merely 
placed ads seeking applicants who offered those qualities 
needed for the vacancies to be filled. 

On or about June 14, 1972, the Appellant filed a complaint 
with the State of New York Division of Human Rights alleging 
that QUOTRON (then SCANTLIN ELECTRONICS, INC.) had engaged in 
unlawful discriminatory acts by rejecting his applications. 

A copy of that complaint is annexed hereto and marked Exhibit 
- 

On July 13, 1972, a decision was issued by the State of 
New York Division of Human Rights finding no probable cause to 
believe that the New York State Human Rights Law had been 
violated as alleged in the complaint. A copy of that decision 
is annexed hereto and marked Exhibit "B". 

Thereafter an appeal was filed by the Appellant seeking 
to reverse the order of the State Division of Human Rights 
dated July 13, 1972. On September 27, 1972, the date scheduled 
for the hearing of the appeal, MR. HALDER defaulted, and 


QUOTRON having appeared by LLOYD ALTON, the Appeal Board affirm- 


ed the earlier determination and order. A copy of that order 
and decision is annexed hereto and marked Exhibit "C". 


On or about December 15, 1972, a similar charge of dis- 


ae 


crimination was filed by MR. HALDER with the Equal Employment 
Opportunity Commission claiming discrimination by QUOTRON 
based upon his national origin. A copy of that charge is 
annexed hereto and marked Exhibit "D". 

A determination was made by the EEOC on vuly 31, 1973, 
indicating that there was no probable cause established by 
MR. HALDER based upon the earlier complaint filed with the 
New York State Division of Human Rights, as well as the in- 
formation and evidence provided by QUOTRON. A copy of that 
determination is annexed hereto and marked Exhibit "E". 

Within ninety (90) days of receipt of the EEOC's notice 
of right tc sue MR. HALDER commenced this instant action in 
the United States District Court, Eastern District of New 
York. 

After receipt of the Summons and Complaint, an answer was 
interposed denying virtually in its entirety all the alle- 
gations contained therein. Simultaneous with the mailing of 
the answer to the plaintiff, a notice to take deposition and 
request to produce documents was mailed to MR. HALDER. 

During the course of the deposition held on November 25, 
1974, MR. HALDER explained that he had applied to hundreds, 
if not thousands of companies in search of a job. ME. HALDER 
further stated that since 1969, he was employed for « period 


of approximately ten months as a programmer with two companies. 


Since July of 1970, he did not have any salaried employment. 


In response to his applications, he received hundreds of 
rejections. 

To date, there has been no finding by any court or 
commission as to discriminatory acts alleged by the Appellant 
herein as to the Appellee or any other parties against whom 
the Appellant has proceeded. In fact, on each occasion there 
has been a determination that no probable cause existed con- 
cerning discriminatory practices based upon the national 


origin of the Appellant herein. 


ARGUMENT 


‘tq, 


The Appellant seeks to impose upon the Appellee the bur- 
den of his inability to obtain employment in his chosen pro- 
fession. He has misinterpreted various occurrences that 
have evolved since 1969 to reach the illogical conclusion that 
cil his problems with respect to his employment are based upon 
his being of Indian origin. 

Surely prior to 1969 and continuing at the present 
American corporations have and will continue to place adver- 
tisements in foreign newspapers in hope: of obtaining appli- 
cants who are qualified to fill vacancies as they arise. The 
Appellant herein has the mistaken belief that these ads are 
addressed solely to him and that merely by submitting an appli- 
cation md resume the job is his. 

When the Appellant in his brief speaks of being lured to 
this ccuntry based upon an ad placed by the Appellee in the 
London Times in 1969, it is obvious that he is unfamiliar with 
tne basic implications of such an ad. What an advertisement 
does in such a case is seek applications which offer the ser- 
vices of that individual. It is not to be construed as an 


offer which is accepted merely by the submission of a resum>. 


If the Appeliant relied on these ads ze: assurances to him that 


his services were needed in this country it would be unfair 


to shift the burden of this mistake upon the Appellee. 


The Appellant further errs when he assumes in advance 
based upon general statements made in advertisements that he 
is wholly qualified for the positions sought to be filled. 
Again he makes assumptions without any factual support when 
he believes his qualifications perfectly match those needed 


by the Appellee. 


Merely upon impressions and assumptions, the Appellant 


has attempted is weave a pattern which indicates that he has 
been discriminated against by the Appellee based upon his 
Indian origin. No factual basis has been established, nor 
will it ever be. 

If on the contrary, the Appellant had submitted hundreds 
of resumes and applications as he stated, and had been offered 
jobs by every company other then the Appellee, perhaps a case 
for discrimination could be made. However, where hundreds of 
companies have determined the Appellant to be unqualified for 
vacant positions, there is considerable doubt that discrimin- 
ation was the basis for these decisions. 

The Appellant in his brief sets forth the basic concepts 
behind the enactment of Title VII of the Civil Rights Act of 
1964. The equality of employment that is desired must be 
based upon a system whereby people are hired on their ability, 
and not based upon any other extenuating circumstances. 


The Appellant in his brief refers to Grtyygs Vv. luke rower 


Company 1971, 401 0.5. 424, $1 8. Ct. 


"The Act does not command that any person be 


hired simply because he....is a member of a 


minority group." 


MR. HALDER disregards the qualifications of all those 
other applicants for the position he seeks, and discounts 
the possibility that his qualifications are not those need- 
ed. In effect, he gives no weight to the Griggs case, 
supra, as he is demanding employment for the very reason 
that he is a member of a minority group. The very purpose 
for which the Act was created, equality, is being disre- 


garded, only to serve the purposes of the Appellant. 


POINT I 


NEITHER THE DISTRICT COURT NOR THE APPELLEE 
HAS REFUSED 10 COOPERATE TO PERMIT FULL AND 
E DO L H LLANT. 


From the outset of this case in the District Court, the 
Appellee has sought to comply both with the requests and de- 
mands ‘of the Appellant, as well as the decisions and orders 
of the Court. 

On or about February 6, 1975, requests for interrogatories 
were served upon the Appellee's attorneys, seeking responses 
to nine questions with various subdivisions. 

Timely responses were served on March 6, 1975 by the 
Appellee, with objections, being set forth as to questions 4 
through 6 and 9. The basic objection to these questions was 
the burden that the Appellee would be put to compile responses 
which would cover a six year period of time. 

The specific questions follow: 

4) With respect to each and every advertisement, 
QUOTRON has inserted in publications to recruit computer pro- 
grammers and analysts from June 1, 1969 to present, state: 
A. Name and address of the publication; 
B. Date of such advertisement; 
C.. Address of the operating division originating 
the advertisement; 


Number of vacancies advertised; 


“ae 


E. Number of applications received; 
F. Number of persons interviewed; 
G. Number of persons hired. 

5) With respect to each and every computer pro- 
grammer and analyst hired by QUOTRON at any time, during the 
period from June 1, 1969 to present, state as to each person: 

A. Source of recruitment; 

B. Address of aperating division where such 
person was hired; 
Name, address, telephone number, social 


security number, and if alien, alien 


registraticn number of such person; 


Date hired; 
His/her professional experience; 
His/her academic training; 
His/her job duties and responsibilities; 
His/her initial compensation; 
His/her ~*ce ani national origin; 
Criteria and standard employed to select 
the person; 
If terminated, date and reason for term- 
ination. 

6) State the total number of computer programmers 


and analysts employed by QUOTRON. With respect to each and 


every such person, state: 
A. Address of operating division where such 

person is employed; 
Date hired; 
Name, address, telephone number, social 
security number, and if alien, alien 
registration number of such person; 
His/her academic training; 


His/her professional experience; 


His/her compensation; 


His/her race and national origin. 


D 

E 

F. His/her job duties and responsibilities: 
G 

H 

S 


9) tate whether at any time since June 1, 1969, to 
present, any person of a minority race, etinic group, v2ligious 
group, or national origin has been denied e loyment by QUOTETN 
for any reason whatsoever. If sc, state to each and every 
such person: 
Name, address, telephone number, social 
security number, and if alien, alien 
registration number: 
B. Date of denial; 
C. Reason for denial. 
To answer these questions would be an unfair burden. 


QUOTRON SYSTEMS, INC., is a public corporation. Based upon 


the number of documents to be searched in order to respond to 
the interrogatories objected to, and the manpower required to 
do the same, the Appellee took the position that the request 
was burdensome and oppressive. 


In Struthers Sctentific & Intern Corp. v. General Food 


Corp., 45 F.R.D. 375, (D.C. Tex, 1968), the Court held: 


Objection to plaintiff's interrogatory... 
would be sustained, where interrogatory would 
necessarily involve an enormous number of doc- 
uments, and value of material was far out- 
weighed by ef) drt that could be required to 
accumulate such mass of information. 

In Court, on the return date of tne Appellant's motion 
to compel responses thereto, the attorneys for the Appellee, 
as well as the Court suggested to the Appellant that if the 
information sought in those interrogatories was so vital to 
his case, he might at his own expense and time review the 
records of the Appellee at a mutually convenient time. MR. 
HALDER refused this suggestion. 

The burden to the Appellee in terms of manpower and 
expenses was estijated to be a minimum of $10,000.00. Ap- 
parently the argument of the Appellee was more persuasive 
and convincing than that of the Appellant as the Court denied 


the motion inall respects. 


In order to justify sustaining of objection to an inter- 
rogatory, it must be shown to be unduly burdensome and op- 
pressive. American Oil Co. v. Pennsylvania Petroleum Pro- 
aduete Co., £2 7.8.0. 680 (8.0. R.1. 3868). 

The Court must weigh the burden of amassing the re- 
quested information against the useful value of the responses. 
Da Stlva v. Moore-MeCormack Lines, Inc., 47 F.R.D. 364 
(E.D. Pa, 1969). 

The alternative given to the Appellant as earlier stated 
is in conformity with other court decisions. 

When requested information is in the control of the 
party from whom responses are sought, that party should not 
be required to engage in extensive research and compilation, 
where the main purpose is to assist the plaintiff to prepare 
his case. Fischer & Porter Co. v. Sheffield Corp. 31 F.R.D. 
534 (D. Del 1962). 

Where the information is available to the party seeking 


disclosure, as by consent of the other party, the party de- 


siring this information should assume the burden of locatine 


and assimilating the desired information. H#.kK. Porter Co. v. 
Bremer, 12 F.R.D. 187 (N.D. Ohio, 1951). 

With regard to those interrogatories which request in- 
formation and data obtainable from available documents, the 


general rule is that a party should not be permitted to com- 


pel his opponent to make compilations or perform research and 
investigations with respect to statistical information which 
he might make for himself by obtaining the production of the 
books and documents pursuant to Rule 34 of the Federal Rules 
of Civil Procedure, or cy doing a little footwork, as the case 
may be. Konesakowski v. Paramount Pictures, 20 F.R.D. 588 
(D.C. SDNY 1957); Leonta Amusement Corp. v. Loew's Ine., 
48 2.8.0. 600 (2.C. SUNY 1865); Pappae v. Loew's Ine., 13 
P.8.D, 47] (0.C. Pu. 1962); Trvolt Realty, Ine., v. Paramount 
Pieturea, 10 F.R.D. 201 (D.C. Del. 1950); Cinema Amusemente, 
ime, U. Loew's Ineo., 7 F.R.E. 218 (0.C. Del. 1947); Byere 
Theatere, ine. vv. Murphy, 1 F.8.0. 166 (D.C. W.D.Va. 1942), 
In the Tivoli case, supra, the Court stated: 

I adhere to the view expressed in Cinema 

Amusemente v. Loew's Inc., D.C., 7 F.R.D. 

318. Cleariy an interrogated party must furnish 

relevant information which wan be obtained 

without great labor or expense. It is equally 

clear to me that, desirable as discovery pro- 

cess may be, it should not place upon a defend- 

ant the burden cf many thousand man hours of 

labor and the expense of many thousands of 


dollars. 


In Erone Corporation v. Skouras Theatres Corporation, 22 


13. 


F.R.D. 494 (D.C. SDNY, 1958) it was said: 
The mere fact that an interrogatory calls for 
research and compilation of data is not reason 
for disallowing it. The Court may determine, 
however, that the compilation is so extensive 
that the examining party should be required to 
prepare the data itself from the books and 
records. Konezakowski v. Paramount Pictures, 


ime. 20 F.R.D. 688, &83 (D.C. SDNY). 


The Appellant herein based upon questions concerning his 


employment as.ed at the deposition, appears to have been in a 


position to examine the records of tne Appellee which were 
offered to him in open Court without any great inconvenience 
to him. When the burden was shifted to him, he did not 
accept the offer made in good faith. 

If the information sought was so vital to his case, one 
would assume that the Appellant would make every effort to 
obtain the same. Where an appeal is based upon the failure 
to provide one party with open and full disclosure, and such 
disclosure is made available, one cannot be heard to complain. 

There is no dispute that broad discovery is sought with- 
in the federal courts. However, it is within the discretion 
of the Court after weighing the conflicting burdens of the 


parties to determine how the information is to be disclosed. 
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Baker vu. F 4 fF Investment, €70 F. 8d 778 (2th Ctr. 1872); 
Montecatini Edison S.P.A. v. E.I. Du Pont De Nemours 4 
Company, 434 F. 2d 70 (8th Cir. 1970); Southern Ratlway 
Company v. Lanham, 403 F. 2d 119 (5th Cir. 1968); Bank of 
American National Truet and Savings Association v. Hayden, 
231 F. 2d 595 (9th Cir. 1956); Atlantic Greyhound Corporation 
o. Laurttsen, 182 FP. 2d 540 (6th Cir. 1950); Carter v. Baltt- 
more & 0O.R. Company, 152 F. 2d 129 (CA DC 1945). 

Although the Appellant cites Hickman v. Taylor 1967, 
329 U.S. 495 S. Ct. 385, when it states, "Either party may 
compel the other to disgorge whatever facts he has in his 


possession." he fails to consider at the same time the 
earlier cases cited herein. 

Again it is to be stressed that the Appellee did not 
refuse to make the information sought available to the 
Appellant, but merely sought to shift the burden of obtain- 
ing the same. 

In stressing bread disclosure, the Appellant refers to 
Hercules Powder Company v. Rohm v. Haas Company, 3 F.R.D. 


302 (D.C. Del. 1943). That case calls for discovery unless 


it can be shown that the evidence sought has no possible 


value. The inspection of every relevant fact may result in 


the narrowing of issues to ultimately determine the relevant 


issues. The case however, does not impose the burden of 


collecting the evidence upon any specific party, and a balan- 
cing of the burdens must be made. 

The Appellee does not seek to disregard the decision in 
United States v. Nixon, 1974, 418 U.S. 68s, S. Ct. 8080, 
wherein that Court stated: 

The need to develope all relevant facts in the 
adversary system is both fundamental and com- 
prehensive. 

Even if the information sought by the Appellant is not 
relevant, the Appellee agreed to make it available to him, 
at his expense. The Appellee is not attempting to keep the 
Appellant or the Courts in the dark concerning its hiring 
practices. 

The Court likewise did not wish to deprive the Appellant 
of the information he desired, but in its discretion offered 
him the opportunity to obtain it at his own expense. The 


Court was not failing to adhere to the liberal spirit of the 


rules as stated in Burns v. Thiokol Chemical Corporatton, 


483 F. 2d 300 (Sth Cir. 1973). 
There can be no finding that either the District Court 
or the Appellee refused to permit full and complete disclo- 


sure. 


POINT II 
THE DISTRICT COURT HAS PROPERLY EXER- 
CISED ITS DISCRETIONARY POWER IN AWARD- 
N NEYS EE TH LLC. 

It is within the discretionary power of the Court to 
direct payment of an opponent's attorneys fees if required 
by "dominatince reasons of justice." Sprague v. Tieonie 
National Bank, 1930, 307 U.S. 161, 6&9 St. Ct. 777, Unt- 
versal Oil Products Company v. Root Refining Company, 

1946, s22 U.S. 675, 66 &, Ce. 1176. 

The parties ani circumstances surrounding this particular 
case are not ordinary and the Court was face’ with a dis- 
cretionary decision when the question of attorneys fees were 
raised. : 


By letter dated February 5, 1976, from CHIEF JUDGE 
JACOB MISHIER, all parties were directed to appear for trial 


on February 10, 1976. In preparation for trial, conferences 


were held with a representative of QUOTRON SYSTEMS, INC., in 
order to prepare him for the pending trial. Thereafter on 
February 10, 1976, QUOTRON by its representative and counsel 
appeared ready for trial only to be apprised for the first 
time that MR. HALDER was not prepared to proceed, although 
the letter of February 5 clearly set forth the ramifications 
for ones refusal to proceed. In light of the inconveniences 


and expenses imposed upon the Appellee herein for the attor- 


ae 


neyS preparation for and appearance at trial, JUDGE MISHLER 
awarded nominal attorneys fees. This award represents only 
a small portion of the legal fees actually incurred by the 

Appellee. 

MR. HALDER has from the outset appeared pro se, appar- 
ently lacking the finances to obtain counsel. However, he 
is able, based upon his lack of employment to devote con- 
siderable time in prosecuting this as well as several other 
Similar claims. While he is able to do this, QUOTRON is 
required to retain counsel to defend the action at a con- 
siderable expense. 

In the case, Aleyska Pipeline Service Company v. Wildner- 

Soetety, 1976, #21 ¥U.s. “40, @6 &. Ct. 1678, the Court 

that under ordinary circumstances, the prevailing liti- 

is not entitled to collect reasonable attorneys fees 


the loser. 


It must be again stressed that not only is this case not 


ordinary, but in no way can the nominal award of $500.00 be 
d2emed a recovery of "reasonable" attorneys fees. 

Absent a specific statute or contract providing for an 
allowance of counsel fees, the Court possesses the discretion- 
ary power to shift the burden of these expenses. F.D. Rich 
Company v. Industrial Lumber Company, 1974, 417 U.S. 116, 


of &. Ct. 3167. 


The federal courts have the inherent equitable power to 
exercise its discretion whenver “overriding considerations 
indicate the need for such a recovery." Mills v. Flectrie 
Auto-Lite Company, 1970, 896 U.S. 375, 80 Ss. Ct. 616. 

Likewise, mechanical rules must give way to equity de- 
pending upon the circumstances and flexibility must exist. 
Holmberg v. Apmbrecht, 1946, 327 U.S. 292, 66 S. Ct. 6é2. 

MR. HALDER in failing to apprise the Court and his 
adversaries prior to the date scheduled for trial of his 
inability to proceed, exercised bad faith which cannot be 
lightly tolerated. Although MR. HALDER appeared on his own 
behalf, several other individuals including the Appellee 
herein, were inconvenienced by his totai disregard of the 
court's letter instructions. 

In the argument made by the Appellant in Point II of 
his brief, he again reaches the conclusion that he was dis- 
criminated against, although this assumption is totally 
unfounded, and contrary to prior determinations by admini- 
Strative tribunals. 

Had an earlier decision been rendered whereby disctim- 


inatery acts were foun to have occurred, then an award 


ailowing attorneys fees would be inapzropriate. However, 


absent such a finding, and in view of the actions of the 


Appellant at the time of the triai, the court was justified 


in imposing sanctions upon him. 

This is not a situation where the giant is attempting, by 
size alone, to stifle the little man in his attempts to see 
that justice is done. Quite the contrary, it is the little 
man here who has more than adequate time to pursue this matter, 
requiring the giant to expend time and monies in defense of 
the same. When the Appellant totally disregards the in- 
structions of the court to proceed to trial on a given date, 
justice requires that he be held responsible for his acts, 
and the hardships resulting therefrom. 

In Newman v. Piggte Park Fnterprises, 1968, 390 U.S. 

400, 88 S. Ct. 894, and in other similar cases, the court 
found that under ordinary circumstances, the successful plain- 
tiff in a job bias action should recover attorneys’ fees 

where justice requires. Conversely, when a defendant is suc- 
cessful as in this instant case, justice may require that 
remuneration be given to the defendant with respect to at- 
torneys' fees. 

The imposition of an award for attorneys’ fees against 
the Appellant based upon his failure to proceed to trial can- 
not be considered as an exercise of discretion which will 
serve to discourage suits of a similar nature. It may dis- 
courage the Appellant and others from disregarditig the com- 


mitments and obligations of other interested parties, but 
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it cannot be said that the Court abused its discretion in 


its attempt to redress these acts. 


POINT ITI 
THE COURT ACTED WHOLLY WITHIN ITS 
POWERS IN DISMISSING THE PLAINTIFF'S 
CLAIM FOR HIS FAILURE TO PROSECUTE. 

Under Rule 41(b) of the Federal Rules of Civil Pro- 
cedure, the Court may dismiss the plaintiff's action for 
his failure to prosecute. 

The Court has the authority to dismiss any action 
with prejudice because of plaintiff's failure to prosecute. 


Durham v. Florida East Coast Ry. Co. 385 F. 2d 366 (C.A.° 


Fla. 1967), Giegel v. Sea Land Service, Inc. 44 F.R.D.1 


(DC. Puerto Rico 1968). 

Under certain circumstances, the Court has the authority 
to dismiss complaints sua sponte, without affording notice 
of the same, and without any adversary hearing. Link v. 
Wabash #. Co. i962, 370 U.S. 626, 82 8S. Ct. 1886. 

The Court must be given the power to manage its own 
affairs in order to achieve the orderly and expeditious dis- 
position of cases. Thus the ability to dismiss actions sua 
sponte for lack of prosecution. is an inherent power. 

Kenney v. California Tanker Co., 381 F. 2d 775 (C.A. Del. 
1967). 

MR. HALDER, as earlier stated, failed to appear at an 
appeal hearing, scheduled before the New York State Division 
of Human Rights. The District Court may take notice of prior 
determinations of other tribunals for failure to prosecute. 


Penn v. Rinaitdi, 623 F. 8d 9143 (C.A. N.Y. 2963). 
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In contravention of the letter of February 5, 1976, 
directing all parties to appear for trial, MR.HALDER came 
unprepared. A plaintiff must prosecute an action with due 
diligence and adhere to the rulings and orders of the Court, 
lest he may suffer the penalty of dismissal. Becker v. 
Safelite Glasa Corp. 244 F. Supp. 6285 (D.C. Kan. 1965). 

A trial Court may on motion of the defendant dismiss 
an action for failure of the plaintiff to prosecute with 
reasonable diligence. Securities and Exchange Commission v. 
Power Resources Corp. 495 F. 2d 297 (C.A. Utah, 1974). 

The inherent pewers of the Court permits a claim to be 
dismissed for lack af prosecution. Industrial Bldg. Materials 
ine. uv. Interchemiealt Corp. 278 F. Supp. 988 (D.C. Cat. 1967), 
Darlington v. Studebaker -Packard Corp., 261 F. 2d 903 (C.A. 
dnd. 1859), Nontgomery v. C.1.8., 3687 F. 2d 917 (€.A. Cat. 
1966). 

There exists no exact rule which can be laid concerning 
when a Court is justified in dismissing a case for failure to 
prosecute. Each case must be considered on its own procedural 
history and the situation that exists at the time of dismissal. ; 
Sander Mfg. Co. v. hole & Hace Co., 288 F. 24 41 (CLA. Tit. 

1962), 
The District Court in its letter of February 5, 1976, not 


anly directed MR. HALDER to appear ready for trial against 
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QUOTRON, but also against seven other corporate defendants. If 
in fact, HALDER could not proceed to trial only against 
QUOTRON, perhaps the Court might have tolerated MR. HALDEF's 
delay. However when an entire calendar is disrupted and the 
busy Court schedule cannot proceed in an orderly manner, the 
Court in its discretion may entertain and grant motions for 
dismissals. 

{n a similar case, where a plaintiff declined to pro- 
ceed to trial after his motion for a continuance wes denied, 
it was not deemed an abuse of the Court's discretion to 
dismiss with prejudice. Hooper v. Chrysler Motors Cuorp., 
jon 2... Ba 227 1C. A. You 1963). 

The argument made that the plaintiff could rot proceed 
as the Court denied his motion to compel answers to interr- 
ogatories the day prior to the trial, holds no more weight 
than the denial of the requested continuance in Hooper, supra. 

The judicial forum exists wherein actions under Title 
VII may be brought. The Courts have the duty of assuring 
their availability. Alexandev v. Gardner-Denver Company, 
1974, 415 U.S. $6, 94 S. Ct. 1011. 

However, to abuse this availability by disregarding the 
dictates of the Court and imposing hardships and delays on 
numerous parties as’ well as the Court, is something that 


cannot be tolerated. 
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It is not so apparent that the Court abused its discre- 
tion in dismissing the complaint. It is quite obvious that 
MR. HALDER abused the privileges afforded him under Title 


VII which provided the Federal Courts as a forum for con- 


troversies and claims thereunder. Such disregard for the 


judicial process cannot be condoned. 
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CONCLUSION 


The Appellant has failed to establish any basis for 
reversing the judgment of the District Court and the judg- 


ment appealed from should be affirmed. 


Respectfully Submitted, 


STRASSBERG & STRASSBERG 
Attorneys for De fendant-Appellee 
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spr OF NEW YORK: EXECUTIVE DEPARTMENT 

es et ______. EXHIBIT A - COMPLAINT gut 1 6 1972 


STATE DIVISION OF HUMAN HIGHITS 


on the complaint of : REGION 1 a 


BISWANATH HALDER Complainant, 


against COMPLAINT NO. (4-CAIE- #655" GY 


SCANTLIN ELECTRONICS, INC.; 
MARK N. KAPLAN, PRESIDENT, AND Respondent. 
_ ELLIOTE FRIEN AID, PROGRAMMING MeniGER ___ 
I, BISWANATH HALDSR ee sv ebssculls concede Coraracesoen arte! c teepyrteneneerasten 
residing at 163-26 86th Crescent, Jamaica Hills, New York 11432... Tel No. 739-1511, . 
charge SCANTLIN ELECTRONICS, INC.; MARK WN. KAPLAN, PRESIDENT, AM 
ELLIOTT FRIEDWALD, PROGRAMMING MANAGER “5 


whose address is 325 Hudson Street, New. York, New York 10013 Tel No. 344-0400... 
+ with an unlawful discriminatory practice relating to employment on or about February, 1972. eee 
by REFUSING TO EMPLOY 1G 


because of my AGE ( ),RACE( ),CREED( ),COLOR ( ), NATIONAL ORIGIN fOO), SEX ( ). 
The particulars are: 


(1) “In February, 1972, I answared an advertisement that ap~- 
peared in The New York Times, subaitting my personal resume. 


(2) Ihave a B.S. ia Electrical Engineering, have experience 
in compute:: prograsming, and belicve I have the qualifications 
asked fre by Scantlin Blectronics, Inc. 


(3) Ina letter, dated February 28, 1972, Elliott Friedwald, 
Programming Manager, advised mo that my resume "does not re- 
flect the amount and kind of experience required for the 
openings ve now have,” 


(4) I beliove the reason for rejection given me was @ subterfuge 
to hide the real reason -- my national origin. 


(5) I cm an Rast Indien, with: pormanent U.S.A. residence visa. 
Based on the foregoing, I charge respondents, Scantiin Electrosgics, 
Inc.} Mark N. Kaplan, President, and Elliott Friedvald, Pro- 
gramming Mamiger, with discriminating against «2 by refusing to 
employ mo because of my nations] origin, in violation of the ew 
York State Human Rights Lav. 


t 


ie BISWAMATH chanel sn - = the complainant in 


the above matter, have been Informed of my right 


to private — 7 eave HALOS 


. Signature 


By reason of the unlawful discriminatary practice of respondent as herein alleged, complainant has already sufferedi 
damages in the sum of SUNSPECIFIED~ 


I have not commenced any civil, criminal or administrative action or proceeding in any court or administrative 
agency hased upon the same grievance. 


STATE. OF NEW YORK . KB famud. wattle DN, ne 
COUNTY OF 51 we | ; (Signature of Complaimant ) 


MEST ULIMZTOR  hoing duly sworn, deposes and says: that he is the Complainant her-in: that he has read 
the forevoing complaint and knows the contents therof; that the same is trie of hia own knowledge exerpt as to the 
autters therein stated on information and belief; and that as those matters believes the same to be truc. 


Sula hd ard aw wt to before me Der Seiiee $s, Paaccew. . yy. ad ornetl, ble (OD. a 
sits i «day of = Jura ; W) T2se Pee (Signature of Complainant ) 
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EXHIB: 8 - DETERMINATION & ORDER OF STATE DIVISION OF HUMAN 
RIGHTS 


i GETERMINATION AND ORDER AFTER LNVESTIGATION 
Case No. la-CNF-1635-72: Biswanath Halder vs. Scantlin Electronics, Inc. and Milton 
E. Mohr, President 


lela eee la ee a eel ee eee etait ete tetetetedadted tuted tat io tek tk te ee Lee 


On June 14, 1972, Biswanath Halder, who is of East Indian national origin, filed 
a verified complaint with the State Division of Human Rights charging the a bove-naned 
respondents with an unlawful discriminatory practice relating to employment by refusing J 
to employ him because of his national origin, in violationof the Human Righta Law of 
the State of New York. 

After investigation, the Division of Human Rights determined that there is no 
probable cause to believe that the respondents have engaged or are engaging in the 
unlawful discriminatory practice complained of. The record reveals that the com= 
plainant responded to a New York Times advertisement of Februsry, 1972, and was one 
of some 80 applicants for the position advertised by the respondent company. It 
reveals, further, that the applicants were initially eveluated solely on their state- 
ments as contained in their resumes, Based on their evaluation of the resumes received 
the respondents state that they objectively selected two (2) persons, one in March, 


1972, and one in May, 1972. It was the respondents evaluation, judgement and decision 
that the successful applican:s possessed to a greater degree the experience sought. 


Furtherzore, one of the successful applicants is of Dutch national origin, and respon- 


dents state that they considered for: placement a person apparently of East Indian 


national origin but that saic person failed to accept. 
Upon che foregoing, the complaint is ordered dismissed and the file is closed, 
THE COMPLAINANT OR ANY PARTY TO THE PROCEEDING BEFORE THE DIVISION MAY APPEAL 
THIS ORDER TO THE STATE HUMAN RIGHTS APPEAL BOARD, 250 BROADWAY, NEW YORK, NEW YORK 
10007, BY FILING A NOTICE OF APPEAL WITHIN FIFTEEN (15) DAYS AFTER THE DATE OF THE 
MAILING OF THIS ORDER. 


STATE DIVISION O RIGHTS 
DATED: July 13, 1972 A), emer f 

By“ eis. 
TO; Biswaneth Halder, Complainant siuriel R. Shapiro 


161-26 86th Crescent 
Jamaica Hills, New York 11432 Regional Manager 


Scantlin Zlectronics, Inc. mpenent 
325 Hudson Street, New York, N.Y. 

cc: Elliot Friedwald, Programming Mgr. 
Att: Milton E. Muhr, President 


“EXHIBIT C - ORDER OF STATE HUMAN RIGHTS APPEAL BOARD & OPINION 
STATE OP NEW YORK: EXECUTIVE DEPARTMENT (Pp. 29-33) 
STATE HUMAN RIGHTS APPEAL BOARD 


BISWANATH HALDER, Complainant~Appellant 
vs. 


SCANTLIN ELECTRONICS, INC., and MILTON E. Case No. CNFP-27297~-72 
MOHR, President, 
Respondents 
APPEAL NO. i415 


The above entitled appeal having come on to be heard be furs 


Hon. Emil Levin cn the 27th day of September 1972, and Compla‘’sance- 
Appellant, Biswanath Halder, having defaulted in appearance, and 
Respondents having appeared by Lloyd Alton, Office Manager, who 
submitted on the record, and the State Division of Human Rights having 
appeared by Henry Spitz, Esq., General Counsel, by %szonard Stecher, Esq. 
of Counsel, who submitted on the record, and 

The Board having reviewed the record and having decided that 
the Determination and Order of the State Division of Human Rights in 
dismissing the verified complaint of the Complainant-Appellant was not 
arbitrary, capricious or characterized by abuse of discretion or clearly 
unwarranted exercise of discretion (Hon. Irma Vidal Santaella concurring 
in a separate opinion), it is 

ORDERED that the Determination and Order of the State Division 
of Human Rights made herein on the 13th day of July 1972 he, and the 


same is hereby affirmed. 


STATE HUMAN RIGHTS APPEAL SOARD 


Hurst, Chairman 
Dated: February 22, 1973 


TO: 


Mr. Biswanath Halder : - Commissioner Jack M. Sable 
161-26 86th Crescent State Division of Human Rights 
Jamaica Hills, N. ¥. 11432 270 Broadway 
New York, N. Y. 10007 
Scantlin Electronics, Inc. 
325 Hudson Street Henry Spitz, Esq., General Counsel 
New York, N. Y. 10013 State Division of Human Rights 
Att: Mr. Elliot Priedwald 270 Broadway 
Programming Manager New York, N. Y. 10007 


Mr. Milton E. Muhr, President 
Scantlin Electronics, Inc. 
325 Hudson Street 

New York, N. Y. 10013 


BXYHIBIT "c* 
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STATE OF NEW YORK: EXECUTIVE DEPARTMENT 
STATE HUMAN RIGHTS APPEAL BOARD 


DECISION 
BISWANATH HALDER, Complainant-Appellant 


vs. : Case No. CNF=$27297-72 


SCANTLIN ELECTRONICS, INC. and 
MILTON E. MOHR, President, APPEAL No. 1415 
Respondents 


This is an appeal by Biswanath Halder, Complainant- 
Appellant, hereinaftér called Appellant, from a Determination 
and Order after Investigation by the State Division of Human 
Rights, hereinafter called Division, dated July 13, 1972 dismissing 
the complaint wherein Appellant charged the Respondents with an 
unlawful discriminatory practice relating to employment because 
of his national Origin. Appellant stated that he is an East 
‘Indian with permanent U.S.A. residence visa. 

In his verified complaint sworn to June 14, i972 
Appellant aileged, among other things, that he has a B.S. degree 
in Electrical Engineering. In February, 1972 he answered an 


advertisement in the New York Times and submitted his personal 
ee 


resume, Appellant believes he has the qualifications required 


by Scantlin Electronics, Inc., hereinafter called Respondent 
Company. Ina letter of February 26, 1972 Respondent Company's 
Programming manager advised Appellant that his resumé "does not 
reflect the amount awd kind Or experience required for the 
Openings we now have." Appellant believes that he was given 
tiis reason for rejection as a subterfuge to hide the real reason, 
his national Origin, and charges Respondents with violating the 
State Human Rights Law by refusing to employ him. 

The record shows that an investigation of Appelmnt's 
complaint was made by the Division, and that as a result of 


Same, the Division found that there was no probatile cause to 


DECISION, APPEAL NO. 1415 


believe that the Respondents had engaged in the unlawful 
discriminatory practice complained of. The record also shows 
that Respondent Company had received about eighty(80) resumés 
in reply to a New York Times advertisement for Programmer 
Analyst. The record includes as exhibits the resumes of Appellant 
and the two successful applicants, Efren Corona and James Albert. 
The various resumes were examined by Respondent Company 
and, according to the Division report, Appellant did not have 
the degree of the requirements and the qualifying experience 
needed by the Respondent Compe, in that Aprellant had a total 
of approximately two and a half years of experience in computer 
programming with four different employers over a five-year period; 
and included two lengthy periods of unemployment, Respondent 
Company also held that the electrical engineering education 
of Appellant was of minor value to the Company's needs since 
they were seeking persons with extensive experience in computer 
programming. 
The Divicion report also pointed out that Respondents 
decided that Efren Ccrona had experience “extrenrely relevant" 


to the Company's needs and such experience was cained over a 


span of five years since 1967 during which tire he worked as 


a programmer and programmer analyst and, in addition, taught 
programming at the R.C.A. Institute. Respondents alsc stated 
that Efren Ceron. is of Dominican national origin. 

The other person employed by Respondent Company was 
James Albert. According to the report, Respondents stated 
that in their judgment his desirable experien::: considerably 
exceeded that of the Appellant. It further a:t- ars from the 
report that Mr. Albert had also been employed | Penta Computer 
Associates wnich company had also enployed Arr tlant, but 
Respondents considered “Mr. fibert's position with Penta as 


superior to that of Arrellant. 


DECISION, APPEAL NO. 1415 — 


The report also indicates that another man was hired 


in June, 1972 as a programmer who i 


S Of Dutch national Origin; 


and that a resume had also bee 


n received from another applicant 


of Fast Indian national Origin who had bee 


n requested by 


Respondents to make an appointment to discuss che details of 


: the advertised Position but he Failed to respond te their 


invitation. It also appears from the report that Pesnondent 


Company has a person of 


Chinese national Origin on its rrofessional 


Staff. 


a 


The Division in its decision found, in effect, that 


there was no probable cause to believe that Appellant was refused 


this position because of ciscrinination against him on account 


of his national Origin. After having examined the record this 
SJare finds that there 


’ 


is reasonable Support in the record for 


tne Division's Decision ane Order. 


accordinaly, th. saia Determination anc “order of the 


Division of Human Rights dismissing the complaint «1s not 


arbitrary, capricious cr Characterized by abuse ct diseretion 


Or clearly unwarranted excrcise of Giseretion, and should be 


affirmed, 


STATE HUMAN RICHTS APPEAL POAPRD 


7 


_- 
aoe - ’ 


fc? 


. ~ é 
eee -renaten ae semeeeemees baste at  ia—"adeemee ne 
Enlil Levin, Presiding Member 


5 


Dated: February 22, 1973 


. 


The following members’ concur in the 


is 


fOrecaina dsc: inn anc 


Opinion: 


HOW, CRD } His ie. 


hae 


HON, ALURRT GS. PACK UTA 
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exhibit C - Order of State Human Rights Appeal Board & gah 33 
P ry 29-33 
STATE OF NEW YORK: EXECUTIVE DEPARTMENT . 


STATE HUMAN RIGHTS APPEAL BOARD CONCURRING OPINION 


BISWANATH HALDER, Complainant-Appellant 
Case No. CNF-~27297-72 
vs. 
SCANTLIN ELECTRONICS, INC. AND MILTON E. MOHR, APPEAL NO. 1415 
President 
Respondents 


Pursuant to the established procedure on defaults at 
the time of the appeal hearing of the instant matter, parties 
failing to appear at the place and time designated by the Chairman 
were to be noted in default unless they notified the Board by 
mail or» by telegram that they were submitting on the record and the 
Division's Order was to be aftirmed without a written decision. 
Here, appellant defaulted on the date of the designated hearing and 
also failed to submit on the record. 


Accordingly, I vote to affirm the Division's Order. 
SPATE HUMAN RIGHTS APPEAL BOARD 


Dated: pebruary 22, 


EXHIBIT D = CHARGE OF DISCRIMINATION 34 


(if you have a cornpiaint, fill in this form and mail it to the Equal This form is to be used only to file a charge of discrimination based 
Employment Opportunity Commission's Regional Office in your on RACE, COLOR, RELIGION, SEX, or NATIONAL ORIGIN. 
me area. in most cases, a charge must be filed with the EEOC within ; if We | o, 


La ane ay cae ‘ 
a specified ‘ine after the discriminatory act took place. IT iS7 i Se dele ‘ i 
THEKEFORE IMPORTANT TO FILE YOUR CHARGE AS SOON AS oe ee " = Gase File No TNY 29-0454 


PO aL gS 


1 Your Name (Mr. tars, Mist) GU SISO htATH BOL DEB. str «Phone Number (2a P4Ru-2320 
4 ‘ ¥ 


indicate 


ee eee Se a a C8 Giptede OFS 


a pn a ne omc —— a 


rr 


2 «WAS THE DISCRIMINATION BECAUSE OF: (Please check one) 
Race or Color () Religious Creed (J National Origin & Sex 


ee Ln an en eee nner es amen ee ne ener mee. meen isan a ce cee ee 


3 Who discriminated against you? Give the name and address of the employer, labor organization, employment agency and/or apprentice 
ship committee. If more than one, list all. 
Marne i... SCAN TEM. ELE ST ROM Toes OTN CORP OR eS TED ——____ 
Street address 22S. bopsoOn STREET Hey Me A MUA le Dale Cet ete A eS seas 
Cty UN I State 0 Ss de a BEC OR)! 
AND (other parties ifany) ___ 


§ (f your charge is against a company or a union, how many employees or members? 


Ander 26.0). Oval 26 Ft. 


—e rrr Sena ST saa OTA 


6 The most recent date on which this discrimination took place: Month Ata Gos Tr Day 2 23 


concatenate si, meer peancencantnieteeattta tnt tet nent pa encanta eaten ns en ae en ibn 


ener a —— ee ante rere cence 


7 Explain what unfair thing was done to you. How were other persons treated differently? (Use cxtra sheet if necessary.) 
HAVE ReEsPonrsp Tres. €MPLOYTIENT A DUERTISey ars On 


_sewGhOl  OeeOssrons, BoFTr et QUE LU NIE Ven Re ee 2 ee Ua 
ie CT al Aas se ee Le aS SMe sea Mee 


eee weer at mnt RT CC CL CeCe 


renames Pease ATR “ een rennet 2 a cen neo ae so gral es te a Nee ae 
8 ( swear ora irm thatT have read the above charge and that it is true to the best of my knowledge, information and belief. 


Date SEP TEM GEA G, 197) ip An Why 


(Sign your manic) 


Subscribed and sworn to before me this ca ay Ad CA Ma Bo {% z 


uve 


Rated. fcauclly ae oy Zz 


a ‘ 
a oe oe - 


if it is difficult for you to get a Notary Public to sign 
to get the forrs sworn to. 


FORM APP.: BUR. OF BUDGET—No. 124—-R0001 FORM EEOC-5 (RCV. 7-68) 


gn RE 


EXHIBIT E = LETTER OF DISTRICT DIRECTOR 


Biswanath Halder Charge No. THY 2-0198 
161-26 86th Crescent Case No. YNY 4-032 
Jamaica Hills; New York 11432 

Charging Party 


VSe 


Scantlin Electronics, Inc. 
325 Hudson Street 
New York, New York 10013 

Respondept 


Under the authority vested in me by Section 1601.10 b(d) of 
the Commission's Procedural Rules 29 CFP (p. 20165) (September 
27, 1972) I issue, on behalf of the Commission, the following 
determination as to the merits of the subjecy charge. 


Respondent is an employer within the meaning of Title VIT and 
tineliness and all other jurisdictional requirements have 
been met. Substantial weight has been accorded the deter~- 
mination of the New York State Division of Ihuaan Rights. 


Charging Party alleges that Respondent denied him an inter-~ 
view Zor a position as a computer programmer on August 23, 
1971, and on other occasions, because of his national origin 
(Indian). Charging Party's records shov that in a letter 
dated August 23, 1971, Respondent Vice President of Systems 
and Programming rejected Charging Party based on the exper- 
ience listed in his resume. Respondent's records show that 
the person hired for the position at that time was better 
qualified than Charging Party. 


On June 14, 1972, Charging Party filed a similar complaint 
with the New York State Division of Human Rights alleging 
that Respondent discriminated against him in February 1972, 
by not hiring him because of his national origin. The record 
shows that Charging Party was again rejected on February 28, 
1972, for a programmer position because he lacked the 
amount and kind of experience required by Respondent. The 
New York State Division of Human Richts found no probable 
cause to believe that the New York State Hunan Rights Law 
had been violated as alleged. Charcving Party appealed this 
determination, but failed to appear at a scheduled hearing 


into the matter. a, 7 ) 
Nited. Cle. TAY O72 


Exhibit E - Letter of District Director 


Seantilin Electronics, Inc, Page 2 
Case llo. YNY 4-032 


eae 


7 


4 


~™ 
Nees ee at me ditt Penn 


2 


The record also shows that € Charging Party fink heen rejected by 
Respondent on several other occasions because his qualifications 
did not meet Respondent's needs. 


Respondent employs nine professionals at the situs of the 
4 charge, ane of whom is 4 ms inority qroup member. There is no 
2. evidence that Charcina Party's national origin was a factor in 


Respondent's decision not to ea ee him. 


4 
ees 


\ 


On the basis of the foregoinfng I conclude that there is not 
reasonable cause to believe that Respondent engaged in an 
unlawful cmploynent practice in violation of Title VII of 
the Civil Rights Act of 1954, aa amended, as alleged. 


This determination cancludozs the Commission’ s processing of 
the subject charge. Should the Charecing Pures wish to pursue 
this matter further, the enclosed Pxplanation of Judicial 

: : ° paneer teint ee 
Review explains how the Charging Party may bring a private 
a a a mye 7 {+ » 
guit in federal district court, 


On Behalf of the Commission: 


a *, ree ie au, patlctbnile. ) begun NAGA Ch ve 
Date | Daniel Murnane ? Mackey 


District Director — 


theme tice me enka set ttt Rate cr ctr ct rn nt $e De tc AE tt tates b Ate areata! 


“N? 


a 4 


natn on adlntinn headin Blatt etis tities antitiin _athdhalith.teo 


ee et ORS no eR EONS REMEEEE Og aT = oan SENN ym nen we ON 


A 201 Altidasit of Service by Matt LUTZ APPELLATE PRINTERS, INC. 


UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 
Index No. 


BISWANATH HALDER, 
Plaintiff- Appellant, 
- against - Affidavit of Service by Mail 


QUOTRON SYSTEMS, INC., 
Defendant- Appellee,. 


STATE OF NEW YORK, COUNTY OF NEW YORK 


!, Velma N. Howe being duly sworn, 


depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
298 Macon Street, Brooklyn, New York 11216 
That on the 7th day of — July 19 76 deponent served the annexed 


Respondent Brief upon Biswanath Halder attorney (s) for 


Plaintiff~ Appellee iy Wie chin ppt tenl? 165th Avenue, Freshmeadow, New York 


11365 the address designated by said attorne\(s) for that 
purpose by depositing agtrue copygof same, enclosed in a postpaid properly addressed wrapper in a 
Post Office Official Depository under the exclusive care and custody of the United States Post Office 
Department, within the State of New York. 


Sworn to before me, this 


7th 
a of duly 7 19 76 
fq of ss 
ae BET cecil 
MC A [fo 


VELMA N. HOWE 


ROBERT T. BRIN 
NOTARY FUBL C, Stae ot New York 
No. 31 0418950 

aliied mn New York County 
BD. Expires March 30, 1977 


